INTRODUCTION

This is a fictional account of a woman struggling with an addiction, but her story is all too real. This person injects drugs as often as she can afford and her life allows. She has been homeless off and on over the last few decades, but now resides with her family in a New York City Housing Authority apartment. Her attempts at sobriety have been unsuccessful, but she has seen many of her friends get sick with HIV and hepatitis and remains concerned about her health. She hears about a program where she can get clean needles and injection supplies in exchange for dirty ones. After enrolling there, she is offered treatment, counseling and medical services, some of which she uses, some of which she does not. One day, she is arrested with drugs.
After she is released with a court date, the police forward a copy of the arrest report to NYCHA, which begins the process of evicting her and her family from their apartment. Now, her family must decide whether to risk appearing before a judge who can evict everyone in the household or agree to never let this woman who struggles with addiction back in the apartment. Either way, it is almost inevitable that she will be back on the streets and even further from recovering from her addiction.
Currently, the policy of the New York City Housing Authority ("NYCHA") is to evict individuals who have been arrested for substance use.
1 This is contrary to the wealth of public health informa-
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NEW YORK CITY LAW REVIEW [Vol. 13:73 tion available on the importance of harm reduction measures in reducing the transmission of HIV, the devastating effects of eviction from public housing on individuals and the benefits of harm reduction programs. This Note argues that based upon these findings, NYCHA must modify its termination of tenancy procedures for drug users. 2 Specifically, NYCHA should exercise the discretion it has under federal laws and regulations to create policies and procedures that reflect the importance of stable, affordable housing for all residents, regardless of their substance use, by incorporating harm-reduction-based policies for termination of tenancy procedures. These policies should take into account public health knowledge about effective ways to reduce HIV and other disease transmission, as well as the vital importance of stable housing for both individual substance users and the communities in which they reside.
Preventing evictions and homelessness for drug users is not simply an issue of balancing the need to protect a community from crime on one hand and an individual's due process rights on the other. Such a balancing test obscures the real issues at stake and forecloses inquiry into the broader social implications of crime prevention and evictions as well as the symbiotic relationship between community safety and eviction prevention. Community safety is fundamentally linked to the health of individuals, which is linked to their housing status, and this is why the focus should be shifted away from pitting individuals against communities and towards policies and procedures that benefit both. Further, it is important to have eviction policies based upon prevention rather than protection. Too often calls to reform eviction procedures focus upon the need to protect "innocent" family members from eviction based upon the actions of their criminal children. 3 These reforms are 2 In New York, the first step in evicting a tenant who is legally residing in an apartment is to terminate her tenancy. Once this is done, a landlord must go to Housing Court to get a judgment for possession, which then allows him or her to evict the fundamentally flawed because they presume that someone should be evicted and are not based on the premise that housing is a human right, and how "innocent" one may be is irrelevant. Section One illustrates the relationship between harm reduction and public health through the history of Needle Exchange Programs ("NEP") in New York. This section concludes by looking at the public health research about the correlation between stable housing and the reduction of the spread of HIV. Section Two briefly explores the history of federally subsidized public housing and the structure of public housing in the United States. Section Three details the termination of tenancy procedures of NYCHA, including the grounds for drug-related termination and the administrative procedures mandated by law and stipulation. This section concludes by examining how termination of tenancy procedures actually operate and illustrates why the current policies and practices are inadequate for dealing with the reality of drug use and are thus dangerously in opposition to public health discourse. Finally, this Note concludes by proposing procedures that integrate the purpose of public housing and harm reduction so that NYCHA procedures do not compound the problems state and city-sponsored NEPs are trying to solve by suggesting modifications to the current termination of tenancy procedures, including an actual and individualized evaluation of the resident behavior's impact on neighbors, and when appropriate, referrals to services in lieu of eviction. These policies would create mechanisms by which NYCHA residents could be given fair opportunities to preserve their housing and ultimately improve their communities. NEPs also attempt to reduce transmission through prevention education, access to medical care and social services. NEPs "recognize the urgency of reducing HIV infection rates among substance users who are not ready for drug treatment, who relapse after treatment."
I. HARM REDUCTION AND PUBLIC HEALTH
9 Early in the HIV epidemic, researchers recognized the connections between HIV transmission and IV drug use.
10 HIV infection that is the result of IV drug use has accounted for more than 36% of all cases.
11 In New York, the sharing of contaminated needles between IDUs and sex with infected IDUs resulted in almost 60% of all AIDS cases in the state in 1996, an increase of almost 20% in only six years.
12
NEPs are part of a larger harm reduction-based treatment the-4 Sometimes referred to as Syringe Exchange Program ("SEP"). 5 Sandra D. Lane et al., Needle Exchange: A Brief History, The Kaiser Forums, 1993, http://www.aegis.com (on left, select "Law," then "Publications," then "Journals-Misc," then follow "1993 Publications" hyperlink, then follow "Needle Exchange: A Brief History" hyperlink).
6 The Henry J. 
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ory and practice, premised on the idea that drug use is a frequent, 13 common 14 and shared experience. 15 Instead of seeking to eliminate drug use, harm reduction focuses on minimizing or reducing the "personal and social harms and costs associated with drug use . . . ." 16 A review of the literature on harm reduction sets out five basic principals:
1. Policies must be practical and focus on the consequences of harmful behavior rather than whether the behavior is morally right or wrong; 2. Alternatives to abstinence should be accepted; 3. Policies should be based on consumer input rather than 'topdown' policies; 4. Barriers to treatment should be reduced; 5. Harm reduction should be "based on compassionate pragmatism not on moral idealism."
17
These principals acknowledge that individuals are the primary agents in reducing the harm from their drug use. Harm reduction is most often associated with interventions such as needle exchange, condom distribution, methadone maintenance and "housing first" programs, which are predicated on the notion that no one should be denied basic needs such as medical care and housing simply because they choose to use drugs. 18 Harm reduction traces its history to policies related to illegal drugs in Europe and public health campaigns in the United States. 19 Beginning in Europe in the 1970s and 1980s, governments created policies that were "designed to render drug use safer and thereby reduce the harm associated with illicit drug use-including the transmission of diseases like AIDS or hepatitis, and the risks of overdose." 20 These policies resulted in the creation of NEPs, methadone clinics and the relaxation of laws criminalizing drug possession. 21 Though not focused on illegal drugs, the United States In 1995, the New York State Legislature introduced a bill to amend state law to allow for the sale and possession of needles and syringes. 34 The Legislature found that "promoting access to sterile hypodermic needles and syringes to reduce the transmission of HIV and other blood-borne infections among injecting drug users and [their sex partners and children]." 35 The Legislature also found "compelling evidence that the availability of clean hypodermic syringes and needles significantly reduces the transmission of HIV . . . [and] New York's law banning non-prescription sale and possession of hypodermics is, therefore, a major contributor to the HIV/AIDS epidemic." 36 The bill amended the New York Public Health Law to make lawful the distribution of needles by health care facilities, pharmacies and NEPs to people over 18, 37 and for people over the age of 18 to possess needles obtained through these newly lawful distribution methods. 38 In 2000, the State Health Commissioner expanded the State's syringe access program to allow licensed pharmacies and health care providers enrolled in the Expanded Syringe Access Program to provide syringes and needles to people over 18. 
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[Vol. 13:73 vision of clean injection supplies and the health and education services provided as part of the NEP has decreased risky injection behavior by as much as 60%. 40 Other research on New York's NEPs show that HIV transmission rates among program participants have only a 2% per year infection rate versus a 4 to 8% rate in nonsyringe exchange users. 41 Though NEPs were initially targeted to heroin users, NEPs now also serve a variety of drug users with many different kinds of programs, including HIV testing and mental health services. 42 The benefits of NEPs are especially important for crack-using IDUs. 43 Research has shown that people who use both crack and injection drugs (i.e. heroin and crack) are more likely than non-crack-using IDUs to share injection supplies, such as needles, and are more likely to go to shooting galleries. 44 Harm reduction strategies are an important public health tool because they "save lives and improve quality of life by allowing drug users to remain integrated in society. The alienation and marginalization of people who use drugs often compound the reasons why 40 43 Crack users likely make up a large portion of NEP consumers both because most other drug users are not polysubstance users and because crack is injected as well as smoked. One study found that of almost 1,500 crack users, just over 75% reported cocaine or crack injection while over 90% reported heroin injection in addition to crack injection. See 
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they engage in unsafe drug use." 45 An important aspect of harm reduction is the prevention of homelessness because of the correlations between HIV risk and homelessness.
B. Housing Stability: (Public) Housing as Public Health
On January 20, 1934, New York City established NYCHA as the first public housing authority in the country. 46 Three years later, federally-subsidized public housing in the United States began with the passage of the 1937 Housing Act. 47 The Act empowered state and local governments to "alleviate present and recurring unemployment and to remedy the unsafe and unsanitary housing conditions and the acute shortage of decent, safe, and sanitary dwellings for families of low income, in rural or urban communities, that are injurious to the health, safety, and morals of the citizens of the Nation." 48 Despite the fact that its roots lay in slum-clearance, 49 public housing has become the last bastion of affordable housing for low-income people. Though the language of the initial act has changed, the policy of the agency in charge of public housing, the Department of Housing and Urban Development ("HUD"), is still to "promote the goal of providing decent and affordable housing for all citizens" 50 and to assist states in remedying the shortage of affordable housing.
51
Since its inception the composition of public housing has shifted from housing the unemployed middle class during the Depression, to housing some of the Nation's poorest citizens. 52 The average annual nation-wide income of a public housing resident is only $12,569. housing authorities' ("PHA") written admission policies is that the policy target "extremely low income families." 54 This targeting of families who could not otherwise afford housing shows that housing is a national priority.
Just as housing extremely low-income families is a goal of national policy, so too should be, keeping people housed. Both the eviction process and homelessness have devastating impacts on individuals and the communities in which they reside. "Eviction is a forcible, violent experience in which property is lost and damaged and lives are disrupted. Because the housing market is so tight, lowincome people who are evicted are likely to become homeless, which severely compounds the trauma of eviction and displacement." 55 In 2003, 19% of New York City's total shelter population had been recently evicted. 56 Preventing eviction is vital in protecting the health of the community and individuals because it is often the first step towards homelessness.
In addition to the emotional toll of eviction and the disruption it causes, homelessness also has devastating consequences on an individual's health. Homelessness causes social isolation, the loss of material resources, inadequate access to health care and makes it difficult to maintain basic hygiene. 57 Regardless of the type of housing an individual has, people whose housing is stable "are less likely to engage in risky behaviors and more likely to reduce HIV risk than their counterparts who are homeless/unstably housed."
58 Homeless or unstably housed people are two to four times more likely to use drugs, share needles, or engage in highrisk sex than stably housed people of the same demographics. 59 Even among people at the highest HIV risk level due to IV drug use those who are homeless are significantly more likely to contract 
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HIV. 60 The co-occurrence between HIV and homelessness or unstable housing is well documented. 61 Research shows that the relationship is more than corollary and that housing status is implicated in HIV risk. 62 Homelessness is associated with HIV risk because of the relationship between homelessness and poverty 63 and the loss of private space, which promotes the use of shooting galleries. 64 Also vital in the link between homelessness and HIV risk is the loss of social networks that is associated with homelessness. Many researchers have found that frequent changes in residence cause the disruption of social networks, communities, social services, and other resources on which people rely on for support, help and sobriety. 65 Additionally, "[d]epression and anxiety may result from housing transience or from the sense of vulnerability associated with living in unstable housing. In response, individuals may initiate, increase, or relapse into substance use." 66 The increased risk is also due to the loss of a private space in which to use drugs. For those IV drug users with homes, most drug injection occurs at their residence. 67 The use of shooting galleries is more prominent when housing is unstable. 68 One study found that living in one's own home decreased the chances of a user sharing needles, supplies and turning to shooting galleries.
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Even NEPs, which as discussed above are proven sources of HIV prevention, are less effective among persons who are homeless or unstably housed. Apart from not obtaining clean injection supplies, these users also miss the other services provided by the programs. 70 Additionally, homelessness negatively impacts the HIVrelated health of users already infected. Homelessness is often correlated to difficulties in entering HIV care, accessing regular HIV care, including optimal antiretroviral therapy and adherence to a treatment plan, all of which are important to lowering viral loads and reducing the risk of transmission.
71
As "[t]he same 'fundamental causes' put persons at risk for both homelessness and HIV infection: economic and political contexts, inequality of opportunities and conditions, social processes of discrimination and exclusion," 72 stable housing and HIV prevention are fundamentally linked. Despite the high rates of HIV infection in some of New York's poorest neighborhoods, 73 public housing policy has not incorporated any of the knowledge relating to HIV risk and homelessness. Instead, HUD has accepted the war on drugs as the only acceptable drug-related policy for public housing regardless of its relationship to increased homelessness and risk of HIV infection.
II. PUBLIC HOUSING: DRUGS, STRUCTURE AND DISCRETION
In 1989, the HUD Secretary stated that he was "determined that federal taxpayers will not be required to subsidize the rent of drug dealers and users or violent criminals." 74 This statement echoed legislation passed the previous year that required housing authorities to include a lease provision that a "public housing tenant, any member of the tenant's household, or a guest or other person under the tenant's control shall not engage in criminal activity . . . on or near public housing premises . . . and such criminal activity shall be cause for termination of tenancy." 75 This was later altered to provide a ground for eviction for "drug-related criminal Despite the final language in the HUD regulations, the legislative history of the 1988 amendments reflects a concern for discretion and reasonableness:
The Committee anticipates that each case will be judged on its individual merits and will require the wise exercise of humane judgment by the PHA and the eviction court. For example, eviction would not be the appropriate course if the tenant had no knowledge of the criminal activities of his/her guests or had taken reasonable steps under the circumstances to prevent the activity.
77
Fortunately for NYCHA residents, in the 1970s NYCHA entered into the Tyson-Randolph Consent Decrees; these bar NYCHA from evicting tenants solely because of the actions of family members.
78
Though HUD requires the above-mentioned lease provisions, HUD regulations only have five grounds for mandatory eviction. Under HUD regulations, a tenant must be evicted from public housing when PHA determines that any household member has ever been convicted of methamphetamine production on the premises of a federally-assisted housing project. 79 Additionally, a tenant must be evicted when the tenant fails to provide required recertification information, fails to sign HUD forms, fails to move to a differently sized unit within a specified timeframe or cannot establish citizenship status for any household member. 80 In addition to the required lease provisions that resulted from the 1990 legislation, other relevant mandatory lease provisions provide that drug-related criminal activity on or near the PHA is grounds for termination 81 as is drug use that interferes with the health, safety, or right to peaceful enjoyment of the premises by other residents. 82 The HUD Handbook also allows for eviction when a household member is illegally using a drug or an owner determines that a pattern of illegal drug use interferes with the 76 24 C.F.R. § 966.4(l)(5)(i)(B) (2009 Despite the required inclusion of the lease provisions in all housing authority leases, these provisions do not require the local authority to evict on those grounds. Though HUD requires lease provisions that target drug users, it does not require a Housing Authority to take any particular action against drug users. HUD regulations clearly state that if a provision permits, but does not require action, it is discretionary. 84 HUD requirements are a very small part of PHA actions as HUD was designed to allow local PHAs the "maximum amount of responsibility and flexibility in program administration, with appropriate accountability to public housing residents, localities, and the general public." 85 Despite the fact that local PHAs receive virtually all of their operating subsidies from the federal government, they have wide latitude in setting their policies, practices and regulations. HUD merely dictates the minimum amount of action a PHA must take and then directs the local authority to act appropriately. 86 The HUD regulations do not presume that drug use automatically adversely affects the health or safety of neighbors; this allows local housing authorities to recognize that individual drug use has little, if any, actual impact on neighbors. As written, the regulations allow PHAs to place the burden on tenants to show that they are not a threat to the health or safety of others. However, the language also allows for policies that shift the burden away from tenants. As a result of the discretion given to local PHAs, NYCHA's policies and procedures, in theory, grant tenants an extensive process and detailed grounds for eviction. However, these policies and procedures have incorporated much of the hard-lined drug policy championed by HUD, and like many due process requirements, the process actually afforded tenants is often very different than that outlined on paper. 98 Because of the lack of affordable housing in New York City, the loss of a NYCHA apartment often leads to homelessness. As one judge noted, evicting tenants from NYCHA apartments for minor crimes or violations "amounts to relegating to homelessness large numbers of African-Americans and Hispanics and to making correctional facilities the new mode of public housing."
99
A. NYCHA Grounds for Eviction: Non-Desirability and Drug Use
Even if she had not been arrested, NYCHA might still have tried to evict her and her family because of her drug use. She knows it is illegal, but it is an addiction that she is having trouble controlling. What angers her is that if she had just been an alcoholic instead of a drug addict, she would not be at risk for eviction because alcohol is not illegal. Even when she has been arrested for other things, it has always been just to feed her addiction and NYCHA uses these arrests as evidence of drug use. And anyway, she doesn't bother anyone. She keeps to herself and none of her neighbors have complained about anything that she has done.
NYCHA's Management Manual ("NYCHA Manual") allows for the eviction of residents deemed "non-desirable," 100 which is defined as engaging in "conduct or behavior of the tenant or any VANCEMENT 101 Non-desirability is the mechanism by which NYCHA terminates drug users. Terminations based on nondesirability have been upheld when the underlying act is possession of a controlled substance based on heroin remnants in the apartment, 102 as well as possession of a bag containing heroin residue and empty ziplock bags. 103 Often, NYCHA receives information that a tenant may be engaging in criminal or drug activity from the New York City Police Department. 104 Every arrest report in New York City contains a box that an officer must check if someone is arrested on NYCHA property or if a person gives a NYCHA address. 105 These reports are sent directly to the Housing Manager in the named property. 106 If the arrest leads to a dismissal, a conviction of a violation (not technically a crime) or adjournment in contemplation of dismissal, NYCHA's right to penalize a tenant for drug possession and sale is not affected, as the resolution of the criminal proceeding is not considered equivalent to a finding of innocence. After non-desirable information is received, the subsequent termination of tenancy procedure is governed by the Consent Decree from the case of Escalera v. NYCHA. Escalera was initially brought as a class action in 1967 by NYCHA tenants alleging violations of their due process rights under the Fourteenth Amendment and the U.S. Housing Act of 1937.
107
B. Termination of tenancy procedures-Theoretically
108 Before trial, NYCHA and the parties entered into a consent decree in which NYCHA agreed to "'[p]rovide more specific notice of the reasons for the proposed termination action,' '[d]isclose to the Tenant at a hearing the evidence upon which the [Housing] Authority relies and afford the Tenant an opportunity to cross-examine witnesses,' and '[a]dvise the Tenant of the reasons (findings) for the decision to terminate the tenancy.'" 109 In addition to providing these procedural safeguards, the Escalera Decree also created "a general outline of the procedures to be followed in the immediate future in processing proposed termination cases" which created four levels of decisionmaking. bility cases, "the initial responsibility to determine whether the tenant's behavior has caused such an adverse impact on the project as to warrant termination proceedings rest with the project [Housing] Manager." 113 If, after the interview, "all efforts to resolve the problem fail, including assisting the tenant in obtaining outside help, and the Manager decides that termination of tenancy should be pursued, the Manager submits the Tenant's entire file and the [M]anager's written recommendation, with reasons stated, to the Tenancy Administrator."
114 If termination is sought, the NYCHA Legal Department must notify the Tenant of his or her hearing rights, the charges against him or her and then send an official notice. 115 The Office of Resident Review and Counseling ("ORRC") reviews the Housing Manager's recommendation and, if probable cause exists for eviction based on the facts and documentation submitted, ORRC refers the entire file to NYCHA's Legal Department. 116 To send the file to the legal department, ORRC needs only find "sufficient facts and documentation" in the case file. 117 The Tenant is then given notice setting forth the specific grounds for the proposed termination action.
After receiving this notice, the Tenant is given a hearing in front of an impartial hearing officer. At the hearing, which must be on the record, both the NYCHA Attorney and the Tenant are allowed to introduce evidence, cross-examine witnesses, and subpoena documents and witnesses. 118 The Hearing Officer makes a written decision based only on the evidence at the hearing that must "recommend a proper disposition of the case, such as eviction, social evaluation, probation, or a stay." 119 The Hearing Ofdispositions), clearly connecting the objectionable act with the tenant or a family member." Id. at 16. 113 Id. at 15. The NYCHA Manual states that at this interview it is the Manager's responsibility to "document the tenant interview and that the tenant's side of the story be brought out in the course of the interview." Id. at 14. Interestingly, the Manual goes on to say that if "the Housing Manager does not feel that a finding of ineligibility is warranted, (s)he may not proceed again on the same grounds without another interview." Id. ficer is not required, though may, take into account "extenuating circumstances presented at the hearing, the previous record of the tenant, and the tenant's prognosis for future conduct, as evidenced by the Housing Authority's files or other reliable sources." 120 After the decision, the Tenant is allowed a written reply, which along with the decision, is submitted to NYCHA for its final review and determination of the action to be taken. 121 If tenancy is terminated, then NYCHA must take the tenant to Housing Court to obtain a warrant of eviction. Despite the appearance of due process outlined in Escalera, the reality of NYCHA's termination of tenancy procedures is problematic. Instead of exercising discretion and making studied, informed decisions about whether tenants are actually non-desirable, and if so, what remedy is appropriate, NYCHA encourages and directs Managers to "refer almost all cases for a Termination Hearing even where the incidents do not rise to the standard for non-desirable conduct and do not even provide a basis for a Termination 120 Id. 
122
C. Termination of tenancy procedures-Reality
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Proceeding at all."
123
Additionally, despite the language in Escalera that requires Housing Managers to make a determination of non-desirability, the NYCHA Manual requires Managers to submit tenant files to ORRC when a household member is arrested for any drug-related reason, except misdemeanor criminal possession in the fourth degree, which may also be submitted for termination if "there are other factors of an undesirable nature in the tenant record." 124 This section of the NYCHA Manual, however, is woefully outdated and references statutes that have been repealed for decades.
125
The Managers are advised that as the Penal Law section number increases, so does the gravity of the offense.
126 Thus, because the Managers are not given a current list of statues, only one drugrelated criminal act is, under their logic, minor enough not to take action on. Therefore, the NYCHA Manual essentially instructs Managers to forward all tenant files with any drug arrest to ORRC without first making a determination of non-desirability. 127 Once a household is in the process of eviction, avoiding adverse action based on behavior that is not necessarily against NYCHA Rules and Regulations is extremely difficult.
Virtually all tenants facing eviction based upon behavior that threatens the health or safety of others will appear at their hearing pro se. 128 Organizations that receive federal legal services funding are prohibited from defending against eviction proceedings based upon a drug charge or drug behavior.
129 Thus, the vast majority of legal service providers in New York are barred from taking the case and tenants must go to their hearings unrepresented. One of the other fundamental problems of NYCHA's procedures is that many tenants whose tenancy NYCHA is seeking to terminate never receive a hearing. Instead, it is NYCHA's practice to have a settlement conference with the tenant on the first hearing date.
131 At these conferences, NYCHA attorneys "encourage and influence unrepresented tenants to enter into stipulations of settlement immediately at the time of the scheduled hearing by misleading tenants to believe that they face eviction even when the termination of tenancy is not authorized by Termination Proceedings."
132 Though many tenants sign the stipulations to avoid immediate evictions, the stipulations being offered before a hearing have terms harsher than a hearing officer may impose. 133 NYCHA then terminates tenants based on violations of the onerous stipulations terms.
NYCHA's process of placing tenants on probation for non-desirable acts of family members was born from the Tyson-Randolph Consent Decrees. 134 The Tyson Decree, which is in effect despite the Supreme Court's holding in HUD v. Rucker, 135 was negotiated to protect tenants from eviction who were not themselves accused of non-desirability. 136 Before the Tyson Decree was finalized, the district court held that the eviction of a family for the actions of a family member who does not, or no longer resides in the household, violated the First Amendment's right to association and that "[t]here must be some causal nexus between the imposition of the sanction of eviction and the plaintiffs' own conduct." 137 156 These factors punish those with addiction problems who live around other drug users. Given the importance of housing for all and the public health benefits of preventing homelessness and reducing HIV transmission, NYCHA should amend its termination of tenancy procedures. The new procedures must require an actual determination of non-desirability before the file is advanced to the legal department and NYCHA must offer treatment and service referrals in lieu of eviction.
A. Integrating Public Health Models with NYCHA Termination of Tenancy Procedures
As it stands, a tenant can be placed on probation or termination without anyone actually making a determination of non-desirability. When a tenant's file is forwarded because of an arrest, the Manager has not made a determination of non-desirability. 157 At the hearing stage, if the Tenant accepts a stipulation, no one from NYCHA is making a determination about whether the behavior at issue actually constitutes non-desirability. 158 After the process concludes, a tenant is often punished for behavior that no one has found to be in violation of the rules and regulations.
The mandatory forwarding of tenant files that have drug arrests should be stopped. If NYCHA considers it necessary for Housing Managers to forward tenant files for criminal activity, it should only be after the case results in a conviction or a plea of guilty. If a drug-related arrest does not lead to a conviction, the Manager should not initiate any steps in the termination process unless there is other information indicating non-desirability. 159 Evaluating the Tenant's behavior is important in determining non-desirability, as the key issue is the impact the behavior has on others.
160 If the Tenant is using drugs in the privacy of an apartment or off the property completely, it is unlikely that the Tenant's drug use would affect neighbors. This is also likely true for illegal behavior associated with drug use. If in addition to drug crimes, a tenant is arrested for misdemeanors or non-violent felonies off the property, it, too, is unlikely that neighbors' health or safety is adversely affected by such actions. Although neighbors and Managers might prefer to evict drug users, drug use, in-and-of-itself, does not affect neighbors to the extent that it would meet what should be a relatively high burden for termination.
The type of drug the Tenant is allegedly using is important because NYCHA has pleaded, and the Escalera court has accepted, that certain drug use does not, by its nature, constitute non-desirability. 161 In petitioning the district court for a modification of the Escalera Consent Decree, NYCHA argued that the introduction of crack cocaine created a substantial change in drug trafficking and present evidence of mitigating circumstances or rehabilitation to a panel of five members consisting of three current public housing residents and two staff members. The staff representatives include one housing manager and one social worker. This process is designed to ensure the decision is reflective of the community's wishes both to be rigorous about maintaining public safety but also in ensuring equal access to housing. Including current residents on the panel can also provide a unique perspective on mitigating circumstances surrounding a conviction and on the significance of evidence of rehabilitation. Moreover, a current tenant may have a relative -a nephew, sister, or childwho has been involved in the criminal justice system. It may be easier for a current tenant to keep an open mind when evaluating an applicant with a criminal record. LEGAL ACTION CENTER, SAFE AT HOME: A REFERENCE GUIDE FOR PUBLIC HOUSING 12 (2004) . 160 NYCHA MANAGEMENT MANUAL, supra note 1, at 5. 161 Escalera v. NYCHA, 924 F. Supp. 1323, 1333-35 (S.D.N.Y. 1996) (discussing the differences between the crack addict of the 1980s and 90s and the heroin addict of the 1970s). related issues that necessitated the bypassing of administrative procedures for some drug-related evictions. 162 Specifically, NYCHA argued that the primary drug used by residents in the 1960s had been heroin but was now crack and that there was a fundamental difference between crack users and dealer and heroin users and dealers. The court accepted NYCHA's argument and made the following findings of fact:
72. Low-income heroin users and dealers, although they tend to commit other crimes to support their drug habits as do other drug users, are relatively docile when experiencing a heroin high. Thus, by its own admission, NYCHA has argued that some drug users, are not a danger or threat to others, and are thus not nondesirable.
Finally, in considering whether a tenant is non-desirable, NYCHA should look at what if anything the tenant is doing to mitigate the effects of substance abuse. Given the importance of housing for low-income people and those struggling with substance abuse, an eviction policy is the last place where the unrealistic goal of abstinence should be. Although the language in the NYCHA Manual is correct in theory, an eviction related to drug use should only occur when it significantly impacts others. A key factor in evaluating the impact is what the resident is doing to lessen the impact of his or her drug use.
As discussed in Section I, from a public health perspective, the enrollment in a NEP by its nature reduces the impact of substance use. Taking steps to reduce the spread of disease and maintaining one's health positively impact others. Additionally, the exchanging of needles reduces the dangerous disposal of needles. On a more individual level, participation in a program, whether a traditional recovery or harm reduction program, requires the individual to address and change his or her behavior in different ways. In promul-
